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Introduction

Kurt 8 Odenwald. J

Donald Preston appeals from the motion
count’s judgmen; denying s Rule 29.15 motion
for post-conviction rejief m which  Preston
argued that the jury  selectjon procedures
employed by the ircui Cownt in Lincoln
County required a reversal of his convicijon and
new trial. Preston argues that (he motion cour
clearly erred in denying his amended motion
because 1the Lincoin County  jurv selection
procedures, which permitted qualified jurors 1o
dechne jury service by agreemg 1o pay $50 and
perform  six  hours of COMmuUNIlY  service,
substantially fajjed 1o comply with the declared
pobicy of Sectians 494 400 through 494 505 °
Because the Opt-oul practice for qualified jurors
m Lincoln County constituted a Tundamemal and
systemic fajlure 1o comply with the statulory
Jury selection requirements, we hold the molion
cowt’s judgment 1o he clearly crroneous. and
reverse.
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Factua) Background

On May 17, 2007, the State of Missouri
(the State} charged Presion by information with
one  count of class B felony attempt 10
manufacture a controlled substance
(methampheiamine), m wviolabon of Section
195211, On June 7, 2007, Preston was found
guilty of this charge following a Jury trial, and
the trial court subsequently sentenced him as g
prior  drug  offender o fificen  years'
imprisonment. This Court affirmed the irial
court’s judgment in a per curiam order, dated
September 2, 2008. State v. Preston, 260 S.W . 3d
927 (Mo. App. E.D. 2008).

last

On November 74 2008, Preston fiked 5 pre
se Rule 2915 maonon for post-conviction relief
Counsel was appuinted and flled an amended
motion on Presion's behalf on February 25
2009 In his amended monon, Preston alleged
thai the presiding judpe emploved an oOpl-otn
practice which allowed mdividuals 1o avoid
potential Jury service by choosing insiezd 1o
perform six hours of commumity service and pay
a $50 fee. Preston cluimed thay this practice
mmproperly resiricted those persons ehigibie for
random selection 1o his venire pancl Preston
further alleged that neither hjs rial nor appellaie
counsel had knowledge of this practice at ihe
tme of his tral and Dling of his direct appeal.

On May 220 2009 the mohion  coun
conducted an evidentary hearing in  which
Grace Sinclair. the Circuit Clerk of Lincoln
County. provided testmony. Sinclair testified
that, prior 10 any disqualification by virue of
mehigibility or excusal 915 people comprised
the pool of potential Jurors for the Apnl-luly
term of 2007, the term in which Preston's Jury
panel was constituted. Sinclaiy further testified
that juror qualification forms were mailed 1o
each of these 975 people. Based on iheir
respenses 1o these forms, 412 indjviduals were
deemed (o0 be ‘qualified  jurors’-those
individuals eligible for random selection 1o 3
vemire panel. Of the 503 individuals not deemed
to be "qualified Jurers.” 496 were found 1o be
either imeligible or entitled 10 be excused from
Jury service The Temaining seven were deemed
ungualified because they

Page 3

had elected 1o trade their Jury service obligation
for community service hours. Had these seven
individuals not becn permitted fo sclect this



COmmuANY scrvice option. Sinclair testified tha;
the hst of "gqualified jurors” would have been
119, and not 412, Swclair also testified that this
prachice has since ended.

On August 31, 2009. 1the motion coun
denied Preston’s amended motion and concluded
that the praciice of which Presion complained
was a "de mimmuos” statwtory deviation and that
Preston had not demonsirated any prejudice.

Point on Appeal

In his one point on appeal. Preston clajms
that the motion coun clearly erred becavse
Lincoln Countv's allowance of a comiThamty
SeIVICC  oph-oul  provision  on  the Juro
quabfication forms allowed seven otherwise
qualified individuoals 10 effectively remove their
names from the counnv's gualified jury hst and
#void possible selectinn 1o his venire nanel
Preston contends that this opt-out practice does
not substantially: comply  with Missouri's jury
sclection statutes,

Standard of Review

When reviewmg a Judgment entered on a
Rule 2915 motion for pest-conviction relief, we
consider whether the motion court's findings of
fact and  conclusions of law are  clearly
crroneous. Rule 29.15(k). A molion coun's
factual findings and Jegal conclusions are clearly
erroneous "when there 15 a definite and firm
nopression that a mistake has been made after
reviewing the entire recard.” Forrest v. State,
290 S.W.3d 704, 708 (Mo. banc 2009) (mternaj
Citation omitted).

Discussionl. Preston has timely raised his
claim.

The Siate argues that Preston’s claim was
untimely filed because Section 494 465 requires
thal  motions asserting  mon-conformity  with
Missouri’s jury selection statutes must be
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made "at any time before the petit jury is swomn
1o try the case or within fourteen days after the

'a
last

moving party discovers or by the exercise o
reasonabie diligence could have discovered 1he
grounds therefor, whichever occurs later.” While
we acknowledge 1he mandatory language of
Section 494,465, 1he statwtory violatzon which
Preston complains of occurred without his actual
or comstructive  knowledge  The  violation
occurred when the Lincoln County Board aof
Iury Commissioners assembled  the quahihed

Jury hsis for the wnn in which Preston’s jury

was constituted. The recard before vs reveals no
cvidence that either Preston's trial or appellale
counsel  had  knowledge  of  or through
reasonable dihgence would have discovered the
prachce emploved by the  Lincoln County
Cirenit Couris A such. due 10 his exceptional
arcumstance. refusal 10 consider Preston's Rule
2935 claim in his case  would result
tundamental unfaimess. See Hudson v, Srate.

248 5 W.3d 96, 38-59 (Mo App. WD 2008y,

Ii. Lincols County's practice of allowing
gualified  jurors 1o opt out of jury
servicesnbstantially fails 1o comply  with
Missouri’s jury selection statutes,

The facis of this case are clear. The
presiding  judpe's policy  permitted  seven
mdividuals 10 unilaterally  elecs community
service in liew of having their names placed on
the "quabified jurv Jist.” Seciion 494 415, The
question we must answer is whether this opt-oul
practice constituted a “substantial failure 1o
comply™ with Missoun's Jury sefection stattes,
Seclion 494 465 §1gig__};/_\ﬂd§_r_§g}r 79 S W 3d
420. 431 (Mo. banc 2002} To sufficiently
address this question. we first outline Missourt’s

Jury selection siatutes and secondly discuss the

mernts of Presion’s statutory compliance clam,

o Swtutory Sche me-Jury Seleciion
Procedures

In Missouri, Sections 494 400 through
494.505 govern the procedures regarding jury
selection. Section 494 40() strongly declares the
pohicy of these sections by stating that "[a]l]
persons qualified for grand or petit Jury service.
shall be selecled at random from a fair CTOss
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section of the citizens of the county.” and aj
qualifed Missouri citizens have "an chhgation
1o serve as jurors when summoned for thai
purpose,  wnless  excused " Section 494 400
(emphasis added). This provision aljows only
two  critena for  which  citizens may  be
disqualified from the duty 1o serve as a juror: ()
mehgible persons and () persons entitled 16 he
excused. See Sechions 494 425 (ineligible) and
494,430 (entitled 10 be exeused)

Each county m Missourt must have a hoard
of Jury  commissioners.  Seetion 494405
Ordinarily, three people comprise 1his board-the
presiding judge of 1he ciremt. 1he clerk of 1he
Circunt court, and the county clerk. 1d. This board
15 "responsible for managing and supervising the
Jury selection process.” 1d. The intial siep 1 the
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of a "master jury list” foy the county. Section
494.410. The master jury list contains a "random
selecion of names from a minimum of 1wo
governmeni records.” 1d. At all imes. the master
Jury Jist must contain four hundred names or
more. and it must constitute al least five percen

of 1the counnv's 101a) population 1d

From the master 1151, the board then
randomly draws the names of as  many
prospeciive Jurors as a irial cournt may regquire for
a term. Section 494.4]15 When a prospechive
JUreT’s name s drawn_ the board sends that
mdividoal a “juror quabfication form." 1d. This
form is  designed to “lefhicit information
concerning the prospechive Juror's
qualifications. " 1d. (emphasis  added). For
example, persons less than twenty-cne years of
age or persons on active duty in the armed forces
are statutonly  disqualified from Jury service
because they possess  charactenstics  which
render them ineligible. Section 494475 {persons
meligible for jury service).

Judicial excusal is a second avenue for yury
service  disqualification.  Section 494 430
(persons entitled to be excused from  jury
service). Section 494.43( provides that, if an
individual makes a timely application to the

r
last -~

court and falls withm one of five Snumeraled
categones, a judge may excuse such mdividual
from jury service. For example, a judpe may
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excuse an indwvidual from jury service if he or
she determines 1hat SEIVING as a juror would
nnpese "an undue or  exireme physical or
financial hardship” on thar individual. 1d.

It s determined from an examinajon ot
1he uror qualification form that an individual 15
not qualified 10 serve as a juror due 10 ejther an
meligibility or an entitlement 10 be excused. the
board shall delete that mdividual's name fram s
master jury hsi. Section 494,415, The remaming
names,  which comprise the individuals nor
disgualified from Jury service. comstitute the
"qualified jury Hsi” }d. Whenever & Judpe of the
cirenit conrt reauires i nanel of Jurors for Jur

serviee, he or she shall designate the number of

Jurors yequired. Section 494 420. The board will

then randomly draw 1his number Trom  the
quahfied jury list and summon them 1o appear al
the courtheuse. 4.

2 Srarmrory Caompliance Claim

Here, by virtue of the COMMuUNIY service
opt-out  pravision  provided i the juror
qualification form. the presiding judge permitied
seven mdividuals 10 mienbonally remove their
names from Lincoln Coumy's qualified Jury 1ist
without demonstrating thar they were either
meligible or entitled 10 bhe excused under
Missouri's jury selection siatutes, This opi-out
practice constitutes an obvious deviation from
the statory jury selection procedures outlined
above. Sections 494.425 and 494 430 are the
only statutory  provisions absolving  certain
persons from their obhigation 10 serve as Jurors
when summoned. Neither sectjon authonzes a
presiding judge 1o allow individuals 1o frade
potential jury service obligations for COTnImunIty
service. Moreover, no other stalutory provision
m Chapter 494 Suggests hat such a practice
Jogically extends from the declared policy of
Sections 494,400 (o 494.505. We acknowledpe
the State's position that the COTRMUNHY service



ept-out chowe initiated by Lincoln Coumy
roughly tracks the penaliies a court may impose
for the willful non-attendance of a Jurer under
Section 494.450. That 1s. o coun may order such
a contumacious mdividual to  pariicipate in
communmty service and pay a
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fime. Nonetheless. we find no Statutory or
judicial authorin sugpesting that an individual
may be permitted to choose a non-anendance
penalty up-frent rather than face potenbal jury
service. Accordingly. we cannot hold that such a
prachee comphes  with our jury  selection
stitutes.

Stll; 1he test 10 be applied in this case is not
one of swict statutory compliance. Rather, only a
“substanial failure’ 10 comply with 1he statutory

IIIEY ;c.\lonhnn rann.rnn-\:nn
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to rehiel. Anderson, 79 S.W . 3d al 43] {citing
Section 4%4.465 13, In Anderson, the Missour]
Supreme Court held that "a 'substantial” failure
10 comply is onc that either rises to the level of a
constitubional  violation. and/or thai actually
prejudices a defendant.” 1d. But Anderson also
acknowledged 1hai:

ni-" entitls Drmcl N
Loentt FEE L R

In rare cases. certain violations
of 1he statutory jury selection
requirermnents  may  be  so
Jundamenial o1 sysiemic in
noture  as 1o amount 1o a
substanual’ falure 10 comply
with  the  statutes. therebv
entiting a defendam 1o relief,
even in the absence of a clear
showing of actual prejudice or
of a constitutional violation.

1d a1 431 1.4 (citing State v. te v. Gresham, 637
S W.2d 20, 26 (Mo. bane 1982)) (emphasis
added). To elucidate the distinctions the
Anderson Court made when it articulated the
meaning of "substantial failure to comply,” il is
helpful to compare the facts at issue in Anderson
with the facts in Gresham

s
last

In Gresham. the evidence showed 1hat the
comty board ol jury commissioners removed
certaim mdividuals from a jury list, not hecause
of statutory imelipibilities. but because the hosrd
members perceived cerlain individuals 1o be
Jacking the qua]ilie« found m a good juror.
Gresham. 637 S W.2d at 25-26. P sunplv. 1he
board made a cubjective determination and
resiricled the hst of potential jurors to those
mdividvals who possessed the "right attitude. " 1d
a1 25 Thus. the Court held that even 1hough the
defendamt had not shown that he was actually
and

Pape §

m fact prejudiced by this procedural
iregulantys. such & practice  substannally
departed from the policy of the Jury selection
statutes. 1d. a1 26. The Count emphasized 1hat
s Orregpuiarity “readity iends diseif io Jury
packing.” Id. a1 26

In Anderson. the defendam alleped 1that
certam persops who were known to be il 1o
have a doctor's appointment. or 10 be working
out-of-town for extended periods of time were
excused from the county's gqualified jury isi
Anderson. 79 SW.3d at 431, The Count held
that there was no substantial failure 10 comply
with the pohicy of the jury selection statutes
because (1) the alleged deviation did not violate
the defendant’s constitutional right 1o have a jury
selecied from venires that iepresent a faw cross
section of his community and (2} 1he defendam
had not shown how he was prejudiced by such
an asolated and 1echnical slatviory violation. id.
at 432, Apderson emphasized that "1]he
cxclusion of a prospective juror for reasons nol
Dsted n the [excusal] statute is not grounds for
reversal absent a showing that a defendant was
actually prejudiced by failure to strictly observe
the statutory provisions for excuse.” 1d. at 433,
v its opinion, the Courl reconciled why 1
required the Anderson defendant to demonstrate
prejudice when it had not required the same
from the Gresham defendam twenty-two years
earlier. 1d. at 431 n.4. The difference stems from
the degree of the statutory  violation, ie.,
whether  the statutory viclation was



"fundamental or SYStenne in nature.” 1d. a1 43}
n.4.

Becanse TEmoving jurors who lack 1he
‘neght amitude”  from coumy  jury  lists
fundamentally  undermined Missourt's  jury
selection statutes, the Gresham defendant was
not requaed 1o demonstrate prejudhce. Gresham.
037 SSW2d w1 2526 I 4 sense. the prejudice
suffered in Gresham was presumed due 10 the
sexerity of the statutors violanon. However
where the precise language o the excusal
slatute,  Section 494 430, wae only  shighth
mirnped

Pape 9

by ihe removal of mdividuals from qualified jun
hists because the circun clerk knew them 10 be i)
or unavalable for sorne reason. Anderson found
that the s2tpory vielation was not svoremice or
fundamental. Anderson, 79 S W 3d at 437, As
such,  the added demonstraticn  of  ¢ither
prejudice or of & consiitutional cross cection
violation was required. td. at 431-372.

In ahis case. we find thar the presiding
Judge’s practice of allowing oiherwise gualifed
JUTOrs 1o opt-out of obligatory jury service 1o be
a fundamenital and systeymic deviation from the
declared policy of sections 494.400 16 494 505,
Unlike the facts in Anderson. the seven polential
Jrors were not excused from jurv service
because the Lincoly County Cwreuit Court had
knowledge of facts that would allow these seven
mdividuals 10 be excused. To the contrary.
Judicial discretion was compleiely removed from
this process. As such, Presion has presented
sufficient evidence 1o support his claim that the
Lincoln Coumty  Circuit Court farled 10
substantially comply with the Jury selection
statutes. Preston need not demonstraie prejudice.
and the motion court clearly erred in requiring
him to do so.

Two recent cases-State v. Sardeson. 174
S.W.3d 598, 60) (Mo. App. S.ID. 2005}, and
Hudson, 248 SW3d sl 60-have found
fundamental ang systemic violations of the
Statutory  jury  selection requirements  that

A
fast

obwviated 1the need for 1he defendants 1o show
anvihing more than substaniia) non-compliance
with the s1stutes. These cases’ facts paralle] cach
other. In both nslances, a COMPWET Crror causced
those selected from the qualified jury list to 1he
defendants’ venire panel 10 be seated from oldest
10 youngest m the courtroom during voir dire.
Sardeson, 174 SW 3d a 559: Hudson. 248
SW3d at 27 The seating of the venire pane)
was supposed 1o be randem. The practical effect
of 1his error caused the Sardeson jury 160 seat no
Persen undey the age of fortvfour ang the
Budson yury 10 seat no PeIsen under the ape of
thirty-six. Szideson. 174 S W.3d 4 607

Hudson. 248 S W 3d a1 57
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Though the COMIMUNIY - service  opt-out
practice which Presion complains of here does
not direcily impinge on ihe concept of randgom
Jurer selection as did the violations in Sardeson
and  Hudson.  Lincoln Couniv's  praciice
mplicates two other principles fundamental 1n
the declared pohicy of the Jury selection siatures.
First. all qualificd citizens have “an obligoiion 1o
Serve  as  Jurors  when  summoned for  tha
purpose.  unless  excused.”  Section 494 400
{emphasis added). Second. excusal from jury
SETVICE 15 generaily  predicated  on 4
discretionary  judicial determination.  Section
494.430.1(2), {3). Permining an  otherwise
qualified Missowsi citizen 10 thwart these two
principles by mientionally  and unilateral)y
choosing 10 remove their name from a counrv's
fqualified jury Jist and forgo any potential Jury
obligations constitutes a stalmtory violation. one
that is fundamenial and sysiemic in nature. Point
granted.

Conclusion
Loncinsion

Because the Jury selection practice m place
at the tme of Presion's tnal constituted a
fundamenial and systemic Tailure to comply wih
the statutory Jury selection requirements, we
hold that the motion courrs judgment denying
Preston’s amended motjon for post-conviction
rehef was clearly erroneous. We reverse and
remand Preston’s case for new trjal.



Kur S, Odenwald. Presiding Judge

Robert G. Dowd. Jr.. ). concurs Nannette
A Baker J. concurs

All rule references are 10 Mo, R, Crim P
2009 unless miherwise indicated.

Al statsiory references wre 1o RSMo Cum
Supp. 2005, unless otherwise indicsted.
= The Gresham Count's couched the eritical Tesl
as follows: "ljn the absence of 2 showing thai a
defendant was acioally and in fact prejudiced by
wregularities in the buard's procedures, 1he tesi 1o be
spphed is whether there has heen  subsizmial
compliance with 1he statures.” 1d. a1 25



